Docket No,: 2211 4-00001 «US I 
(PATENT) 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

In re Patent Application of; 
Jerome Asius et at 

Application No.; 10/809349 (Patent No. 7,73 1 ,758) Confirmation No,: 7560 

Filed; March 26, 2004 Art Unit; 3774 

For: IMPLANT FOR SUBCUTANEOUS OR Examiner; PrebiHe, Paul B. 

INTRADERMAL INJECTION 

REQUEST FOR RECONSIDERATION OF PATENT TERM 
APJIISTMENT UNDER 37 C,¥'M, § L7ft5(b)4d) 

Commissioner for Patents 
P.O.Box 1450 
Alexan(Ma/VA 22313-1450 

Dear Sir: 

Responsive to the Determination of Patent Term Adjustment posted on the Patent 
Application Information Retrieval System (PAIR) on June 8, 2010, the issue date of U.S. Patent 
No, 7,73 1,758, and in light of the recent Wyetk it Kappas, 591 ¥ 3d 1364 (Fed. Ck 2010), the 
Patentees submit this Request for Reconsideration of Patent Term Adjustment under 37 C.F.R, 
§ L705fh)-(d), This request is being submitted within two months of the issue date (i.e.. of June 
8, 2010) of US. Patent No* 7,731,758, and complies with the deadline specified in 37 CI\R. 
§1 .705(d), Thus, Patentees contend this request is timely, 

'Hie data available on PAIR indicates that U.S. Patent No. 7,731,758 has been granted 
165 1 days of Patent Term Adjustment. See Exhibit A. Patentees submit that, due to the recent 
Wyetk decision, the correct Patent Term Adj ustment should be 1747 days. Patentees therefore 
request that U.S. Patent No, 7,731. ,758 be granted an additional 96 days of patent term. 
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pigment of the Pacts and Explanation of the Calculation Under § 1.703(aHO: 

For purposes of thi s request, and in keeping with the explanation provided in Wyeik, 
Patentees will refer to the delays under 35 U.S.C. § 154(b)(1)(A) as c " A' delays;" the delays 
under 35 IIS.C § 154(h)(1)(B) as <"B' delays," and the delays under § 154(b)(1)(e) a^ 
delays.*" The 7,73 1 ,758 patent is not subject to a terminal, disclaimer. Under the "A'* delays, the 
Patent Office delayed prosecution by 654 days hy : 

(i) mailing a Hon-Finai Office Action on March 8, 2007 which was 651 
days after May 26. 2005 (i.e., the date that is 1.4 months mm March 
26, 2004 (the actual filing date of the Patentees' application)}; and 

(ii) mailing a Notice of Allowance on January 26, 20 1 0 which was 3 days 
after January 23, 2010 (he,, the date that is 4 months after the Board of 
Patent Appeals and Interferences' (BPAI) decision (dated September 
23, 2009) reversing the Examiners rejections). See Exhibit B. 

0 days of the delay in issuing the Non-Final Office Action overlap with the delay (see 
below) because all of the days of delay occurred prior to March 26, 2007 (the date that is 3 years 
from March 26, 2004 (die actual filing date of the Patentees' application)).. See Exhibit B, 3 of 
the days of delay in. Issuing the Notice of Allo wan ce overlap with the "B" delay because all of 
those days of delay occurred after March 26, 2007, Therefore, in accordance with Wyeth,ihz 
total U A ?? delays by the Patent Office is 651 days (issuance of first communication more than 14 
months from filing delay) + 3 days (issuance of N otice of All owance more than 4 months after 
'the.BPA.Fs decision reversing the Examiner delay) — 3 days ( u A :w delays overlapping with the 
"B" delay) - ?: 651 days. 

The Patent Office also delayed issuance of the patent by more than three years. 
Specifically > the U B* ? delay period commenced on March 26, 2007 (i.e,, the date that is 3 years 
after March 26, 2004 (the actual filing date of the Patentees' application)). In this ease, the 
patent was issued on June 8, 2010 which was .1170 days after March 26, 2007. See Exhibits A 
and B, 634 of these days were consumed by appellate review by the BPAI (i.e., 634 days 
elapsed from the date the Notice of Appeal was filed December 2.8, 2007 to the date the BPAI 
issued its decision reversing the Examiner's rejections on September "23, 2009). See Exhibit B, 
Furthermore, 37 of these days were consumed by Applicant's delays. Specifically. Applicant 
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responded to a Non-Final Office Action 7 days after three months had elapsed from the mailing 
of the Non-Pmal Office Action (i .e. , the Non-Final Office Action was mailed on. March 8, 2807 
but Applicant did not respond until June 15, 2007), ^ Exhibit B. Applicant also, delayed in 
responding to the Final Office Action by 30 days (i,e., the Final Office Action was mailed 
August 28, 2007 but Applicant did not respond until December 28, 2007 when the Notice of 
Appeal was filed). See id Therefore, the Patent Office was responsible for 499 total days of 
'W delays (Le. ? 1 1 70 days (delay In taking more than three years to issue the .patent) .» 634 days 
(delays consumed by appellate review) - 37 days (Applicant's delays) ~ 499 days). 

Patentees are also guaranteed 634 days of adjustments for the "G" delays that; occurred 
during the appellate review by the BPAL In this case, the patent was issued under a decision in 
the review reversing an adverse determination of patentability, See Exhibit B . Applicants filed 
the Notice of Appeal in this case on December .28 s: 2007, and the BP AI issued a decision 
reversing the Examiner 634 days later, on September 23, 2009, See id 

Finally, as noted above, Applicants' delay under § L.704 was 37 days. Therefore, the 
Patent Office is responsible for a total of 1784 days of delay (Le., 651 days of non-overlapping 
CV A" delays + 499 days qf'W delays 4- 634 days of "C s delays), while Applicants are 
responsible for 37 days of delay . Patentees therefore contend that the proper patent term 
adjustment for U.S. 7,731 ,758 is 1747 d&ys. 

In view of the abo ve. Patentees respectfully request that an additional 96 days of Patent 
Term Adjustment be added to the patent term, for Patent Office delay, resulting in a total Patent 
Term Adjustment of 1747 days. 
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The Conimissioner is authorized to charge the $200.00 fee set forth in § L 18(e): in 
accordance with 37 C.FJL § X,705(h){l }. The Commissioner is also authorised to charge any 
additional fees required by this paper or credit any overpayment to Deposit Account No. 
22-0185, under Order No, 221 14~0000i-USL from which the undersigned is authorized to draw; 

Dated: August 6 5 2010 Respectfully submitted. 



By /Sarah Hasford/ 
Burton A. Arnerokk 

Registration No.: 24,852 
Sarah Hasffard 

Registration No.: 64,083 
CONNOLLY BOVB LODGE & HUTZ LLP 
1875 Eye Street NW 
Suite 1100 

Washington, DC 20006 
(202) 331-7111 
(202) 293-6229 (Fax) 
Attorneys for Applicant 



Exhibit A— Patent Term Adjustment History for U.S., 72/31,758 
Exhibit B - Transaction History from PAIR for U.S. 7,731,758 
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